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FOREWORD 

MTA – New York City Transit’s primary mission is to provide safe, reliable and economical 
transportation to the public.  When employees fail to comply with Transit’s rules, policies and 
procedures, their behavior/conduct affects the organization’s ability to carry out its mission. 
 
Discipline is a management tool, which is used to correct volatile employee behavior that would 
interfere with or impact adversely on the efficient and safe operation of the New York City Transit 
System. 
 
The MTA New York City Transit disciplinary program endeavors to attain uniform, corrective and 
progressive application.  
 
The information contained in this manual was obtained from several sources, including, but not 
limited to, the Rules and Regulations Governing Employees Engaged in the Operation of the New 
York City Transit System, Resolutions and Policies of the Authority, Civil Service Law, and 
contractual agreements between the Authority and the labor organizations that represent its employees. 
 
Questions that may arise from the information contained in this manual should be directed to the 
Labor Disputes Resolution Section of MTA New York City Transit’s Office of Labor Relations or the 
Director of Labor Relations for your division. 
 
 

PURPOSE 
 
The purpose of this manual is to assist in the training of managers, supervisors and employees who are 
responsible for the processing of discipline and to ensure uniform procedural application of discipline. 
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PROGRESSIVE DISCIPLINE 
(all employees except TWU-Local 100 represented) 

 
Employee discipline is defined as the action that management takes to respond to an employee’s errant 
conduct that disrupts safe and efficient operation within the work environment.  Used properly, it can 
help to improve employee performance and maintain order in the workplace. 
 
At MTA New York City Transit, the purpose of progressive discipline is to modify certain employee 
behavior by imposing a series of progressive penalties for minor rule infractions.  Applying 
progressive discipline in a clear and appropriate manner will indicate to employees that they are being 
treated fairly and consistently. 
 
Except for TWU-Local 100 represented employees, progressive penalties for more minor infractions 
should be imposed without regard to the type of offense (i.e., minor time and leave infractions, minor 
shortages, minor compliance issues, and the like).  Of course, significant infractions (i.e., theft, violent 
behavior, major operating violations, fraud and the like) do not lend themselves to progressive 
discipline and termination in the first instance may be appropriate. 
 
 

PROGRESSIVE DISCIPLINE (TWU, Local 100) 
 
Effective July 1, 1997, New York City Transit and the Transport Workers Union, Local 100, have 
agreed to a modified progressive discipline system for TWU, Local 100-represented employees.  
 
Progressive discipline is applied on a category-by-category basis. 
 
All employees required to have a Commercial Driver’s License (CDL) are governed by a three 
category disciplinary system as follows: 
 

• Time and Attendance Violations 
• Safety Related Violations 
• Job Performance and Other Violations 

 
All employees not required to have a CDL are governed by a two category disciplinary system as 
follows: 
 

• Time and Attendance Violations 
• Job Performance and Other Violations 

 
When a rule infraction occurs, a penalty is recommended according to the category of that violation.  
The penalty in each of the above categories is based only on prior violations within the category in 
which the rule infraction occurred.  There is no overlap of discipline between categories. 
 
• Within each disciplinary category as set forth above, penalties are evaluated in accordance with the 

principle of progressive discipline and as further elaborated in the arbitration award dated January 
26, 1995.  The instant agreement does not modify an employee's disciplinary record prior to July 1, 
1997. 
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• Time and attendance cases are processed through the same arbitration procedures utilized for sick 

leave and differential cases in MTA-New York City Transit after the Step II hearing where the 
recommended penalty is a 10-day suspension or less. 

 
• If a time and attendance case is settled at the pre-arbitration steps of the grievance procedure, the 

penalty appears on the employee's record for purposes of progressive discipline but no suspension 
time is imposed, and no fine is paid. 

 
Please note: 
 
• The disciplinary procedures are designed to permit employees who commit minor violations the 

opportunity to improve their disciplinary record when more than one year has passed since the date 
of their last violation.  In addition, some flexibility may be permissible in assessing penalties for 
some major/serious violations where a minimum of 5-7 years has passed since the last 
major/serious violation. 

 
Effective March 1, 2000, employees may improve their disciplinary record for certain minor violations 
subject to the following time schedule. 
 
Time of Next Minor Violation Penalty to be Assessed for Next Minor 

Violation 
Additional minor violation within 1 year of last 
violation 

Follow progressive discipline 

Between 1 year and 1 ½ years from the date of the 
last violation 

Repeat last penalty* 

Between 1. ½ years and 2 years from the date of 
the last violation 

½ of last penalty* 

Between 2 and 2 ½ years from the date of the last 
violation 

¼ of last penalty* 

Between 2 ½ and 3 years from the date of the last 
violation 

1/8 of last penalty* 

After 3 years from the date of the last violation Employee’s record of minor violations will not be 
considered when assessing the next minor 
violation 

 
• Where the penalty to be assessed is less than a one day suspension, a reprimand will be 

substituted.  
 
• All minor violations will follow these progressive discipline principles. 
 
• An employee’s movement from a position, which requires a CDL to one that does not require a 

CDL does not nullify prior discipline in any category. 
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For all Time and Attendance cases: 
 
Arbitration will be expedited for all cases involving minor violations where the recommended penalty 
is a 10 day suspension or less (for TA only) 
 
Incentive program for settling cases at the pre-arbitration steps (penalty is on the record without the 
suspension or fine). 
 
For employees with time and attendance cases with recommended penalty of dismissal the employee 
shall not be pre-disciplinary suspended with the exception of those cases involving fraud.  
 
 

 
PREVENTING UNNECESSARY DISCIPLINE 

 
The manager or supervisor should attempt to run his/her division or unit in such a manner that 
disciplinary action need not be taken. The supervisor must work to develop a climate in which rule 
violations are minimized.  The following are some suggestions on how to establish such a climate: 
 
• Have a thorough knowledge of the rules and regulations and the reasons behind them. 
• Be certain that all supervised employees know and understand the rules and regulations. 
• Communicate to the employee why observance of the rules and regulations is in his/her best 

interest. 
• Instruct all supervised employees in the proper and appropriate work methods and procedures. 
• Give simple, clear, understandable orders. 
• Be as consistent as possible with all employees in similar work situations 
• Attempt to correct unacceptable employee behavior before the employee has to be disciplined. The 

responsible supervisor will attempt to reinstruct the employee when the supervisor observes that a 
problem may arise in the future. 

• Supervisors should follow any reinstruction, counseling session or verbal warning with a 
memorandum to the employee and the employee’s personnel file. 

 
DEPARTMENTAL (“COMMAND”) DISCIPLINE 

 
Department managers or supervisors may meet with an employee and his/her union representative and 
agree upon a penalty of a warning, reprimand, or “record only” suspension up to five days for minor 
violations.  No formal charges are issued, but the agreed penalty is recorded as a warning, reprimand 
or suspension time on the employee’s disciplinary record.  In addition, departmental management may 
choose to limit the discipline to a verbal reprimand, which is not recorded.  The employee may reject 
the proposed penalty and follow the formal disciplinary process. 
 
If the employee has only one departmental discipline penalty such penalty is not considered part of 
progressive discipline. 
 
A warning or reprimand is expunged after twelve months if the employee has no other discipline in his 
or her record.  
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WRITING DISCIPLINARY CHARGES 

 
The first step in commencing the disciplinary process is the writing of the charges.  Disciplinary 
charges must be as specific and thorough as possible including: 
 

• The specific rules, regulations, bulletins or policies that have allegedly been violated. 
• The facts which support the conclusion that the rules, regulations and/or policies have been 

violated. 
• The recommended penalty. 
 
The disciplinary charges must put the employee on notice of all alleged violations in order that the 
employee may appropriately defend him/herself.  In order to write specific and accurate charges, the 
supervisor/manager must thoroughly investigate the matter.  Inaccurate, poorly written charges, or 
incorrect penalty assessments may prejudice and undermine management’s entire case.   
 
 

PREPARING FOR THE DISCIPLINARY HEARING 
 
In order to adequately prepare for the disciplinary hearing, the management representative must gather 
all relevant information to present at the hearing.  The information must include: 

• Any written reports from witnesses, supervisors, and the grievant taken at the time of the 
incident or subsequent to the incident. Any MTA New York City Transit reports or records 
which support the charges or which establish the facts that are important to the case: i.e. time 
cards, logs, work assignment sheets, statements made at the time of an incident, etc. 

• Testimony which demonstrates that the employee was aware of the rules and regulations and 
that management has consistently enforced those rules and regulations. 

• A copy of the employee’s disciplinary record. 
 
 
 

THE DISCIPLINARY HEARING 
 
If the employee does not accept the discipline recommended by management, he/she can appeal the 
recommendation pursuant to the applicable collective bargaining agreement.  Disciplinary grievances 
and hearings must be processed and held in accordance with the time limitations set forth in the 
appropriate collective bargaining agreement.  Employees not covered by a collective bargaining 
agreement may be entitled to a hearing pursuant to the Civil Service Law if they have Civil Service 
status.  Please refer to individual sections on procedures to be followed, which are discussed beginning 
on page 26, herein. 
 
Management has the burden of proof to establish that a rule has been violated and must present its case 
first.  At the disciplinary hearing, Management will communicate the charges, present all relevant 
evidence in support of the charges and recommend a penalty. 
 
After management has presented its case, the employee and/or his/her representative shall have the 
opportunity to present whatever evidence they believe is necessary to answer or dispute the 
disciplinary charges. 
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The Hearing Officer should take written notes of the disciplinary hearing that reflect both 
management’s and the employee’s positions as presented at the hearing.  These notes are confidential 
and are a part of management’s case file. 
 
In the event that the matter is not resolved at a Divisional or Office of Labor Relations Step, then the 
matter will proceed to arbitration or to OATH, where the employee and Union will have an 
opportunity to present witnesses and/or evidence to support his/her claim, and to cross examine MTA-
New York City Transit witnesses. 
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TYPES OF VIOLATIONS 

 
 

TIME AND LEAVE 
 

New York City Transit's primary mission is to provide safe, reliable and economical transportation to 
the public.  An employee's failure to report for duty as required or abuse of sick leave affects the 
organization's ability to carry out its mission. 
 

Sick Leave
 
Transit grants eligible employees twelve (12) paid sick leave days per year when the employee is unfit 
for work on account of illness or non-service connected disability and has sufficient sick leave credits 
in his/her accumulated bank to cover the absence.  Unused earned sick time can be carried over from 
one year to the next. 
 
Sick Leave is appropriate when an employee is: 
 

• unfit for work on account of an illness 
• unfit for work on account of a non-service connected disability 

 
Sick Leave is inappropriate when an employee: 

 
• attends a routine medical/dental examination which is non-disabling 
• goes to a pharmacy to obtain medication 
• goes to an optician to obtain eyeglasses 
• cares for family members who are sick (certain exceptions apply to Managers & 

Confidential Secretaries) 
• utilizes sick leave to conduct personal business 
 

In order to be eligible for Sick Leave, an employee must follow certain requirements: 
 

• Employee must notify Transit of his/her intention to be absent at least one (1) hour prior to 
the employee's start of their tour of duty. (Some Departments/Divisions require more than 
one hour’s notice.) 

• Notice must include the nature of the illness, anticipated duration of the absence and the 
full address and phone number of the location where the employee can be reached during 
the absence. 

• During the absence, the employee must notify Transit of all changes of sick location 
(leaving and returning).  Excessive time spent away from sick leave location is 
unacceptable. 

• For all sick absences, a Sick Leave Application must be submitted within three (3) days of 
return to work.  If the absence was for more than two (2) days, the Sick Leave Application 
must be submitted containing medical documentation certifying the illness and dates of 
incapacity. (See Appendix A).  For employees on the Sick Leave Control List, medical 
documentation is required regardless of the length of absence. 
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Transit utilizes the following methods for controlling chronic, fraudulent, excessive or unwarranted 
sick leave: 

 
• Sick leave location investigations to determine whether employee is at the reported sick 

leave location. 
• Review and verification of medical documentation submitted by employee. 
• Investigation of documentation containing discrepancies and/or irregularities 
• Review sick leave absences of more than thirty (30) days duration 
• Sick Leave Counseling & placement on Sick Leave Control List, if appropriate. 
• Monitoring for patterns of fraud and/or abuse 
• Investigation of physicians providing unsatisfactory or questionable medical 

documentation  
• See page for sample charges. 

 
** 70/30 list – 70 % of TA employees, those with a percentage of days available in their sick leave 
bank proportionate the maximum possible of all TA employees (as adjusted annually) will be excluded 
from the following requirements: 
 

• No requirement to call in or out from sick location. 
• No requirement to medically document an absence of three days or less. 
• Not subject to home visits or sick leave location investigations. 
• Only applies to employees who have passed probation and worked one full leave year. 
• It should be noted that an employee in the bottom 30% based on the percentage of his or 

her maximum possible sick leave balance available may not necessarily be on the Sick 
Leave Control List, which requires six undocumented absences within a running year.  
Because of these different criteria, an employee may conversely be on the Sick Leave 
Control list, yet also be amongst the 70% of employees excluded from meeting the sick 
leave requirements listed above. 

 
 Late Report
 
Employees are obligated to report for their assignments as directed: 

 
• Employees must report and be ready to work at the time their tour of duty begins.  If an 

employee reports late, supervision has the option of allowing the employee to work the 
remainder of the tour of duty or sending the employee home.  In either instance, the 
employee will be docked appropriately and be subject to disciplinary action. 

 
Absent Without Leave (AWOL)/Job Abandonment/Extended AWOL Procedures  

 
• Absence from duty without proper authority is regarded by Transit as willful neglect of 

duty and as a serious breach of discipline.   
 

Job Abandonment/Extended AWOL for TWU Local 100: 
• Any employee represented by TWU Local 100 or SSSA, who is AWOL for five consecutive 

calendar days is presumed to have abandoned his/her position and should be charged with 
abandoning his/her position and extended AWOL with a recommended penalty of dismissal from 
service. (See Appendix B  - TWU Local 100 Job Abandonment Procedures). 
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Job Abandonment/Extended AWOL for Authority Employees Not Represented by TWU Local 100: 
• For employees not represented by TWU Local 100 or SSSA, if an employee has been AWOL for 

four work days, the responsibility center will send the employee a letter by certified mail, return 
receipt, advising the employee of his/her status, the consequences of his/her failure to comply and 
order the employee to report immediately for a disciplinary hearing.   

 
• In all cases, employees deemed to be AWOL should not be suspended. 
 
• Failure to comply with Sick Leave requirements will result in an employee being denied sick 

leave, docked pay and/or subject to appropriate disciplinary action.  A set of sample disciplinary 
charges for various Time & Leave violations follows below.  Please remember that these are 
guidelines and that contractual provisions may vary between bargaining units. 

 

Chronic/Excessive Absenteeism 
• NYC Transit expects its employees to come to work on a regular basis and has the right to 

discipline employees who are chronically and/or excessively absent from work, regardless of 
whether the absences are medically documented.  Instances of chronic/excessive absenteeism are 
fact specific and need to be reviewed on a case-by-case basis.  While there is no enumerated 
threshold as to what constitutes chronic/excessive absenteeism, many factors, such as pattern 
absences, inclusion on the Sick Leave Control List, and RDO-connected absences, are considered. 

 
• For employees represented by TWU Local 100 - in the event that NYC Transit 

determines that an employee’s sick leave record indicates abuse for which a 
chronic absenteeism charge would, in NYC Transit’s view, be warranted, before 
bringing such a charge, NYC Transit must be afford the employee with the 
opportunity to present evidence that his/her sick leave usage is the result of a 
verifiable chronic medical condition. 

 

Documenting Emergency Leaves 
Employees may request to use leave on an emergency basis.  In the event of an unscheduled 
emergency, employees must provide the following: 
 

1. Notice to the division at least one hour prior to the employee’s scheduled tour, 
2. The nature of the emergency must be satisfactorily explained and, 
3. The employee’s whereabouts (phone number and complete address) must be provided. 

 
Approval for use of emergency leave is granted subject to being substantiated, i.e., documented to the 
satisfaction of supervision.  Employees who fail to satisfactorily document emergency leave or who 
request emergency leaves in a manner considered excessive or unwarranted by supervision will be 
subject to discipline and denial of leave pay. 
 
In the event that an employee’s request for an emergency day is denied, and the employee has been 
directed to report to work and fails to do so, he/she shall be deemed to be absent without leave 
(AWOL). 
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TIME AND LEAVE VIOLATIONS 
 

SAMPLE CHARGES 
 
Failure to Report for Scheduled Tour of Duty/Absent Without Leave 
 

On March 7, 2008 your scheduled tour of duty was from 8:00 am to 4:00 pm.  You failed to 
notify the Authority of your intention to be absent.   You were absent without proper 
authorization and considered absent without leave. 

 
Unauthorized Lateness 
 

On March 3, 2008 you reported twenty minutes late for your tour of duty in violation of Rule 
5.  Your tour of duty was scheduled to begin at 10:00 pm and you arrived at 10:20 pm. 

 
Failed to Provide Notice of Intent to be Absent at Least 1 Hour Prior to the Start of Scheduled 
Tour of Duty 
 

On April 1, 2008 you failed to notify the Authority of your intent to be absent at least one hour 
prior to the start of your scheduled tour of duty in violation of Section 2.6J of the Collective 
Bargaining Agreement.  

 
Failed to Submit a Sick Leave Application within 3 Days of Return to Work 
 

You reported sick from your scheduled tour of duty from 10:00 pm to 6:00 am on Sunday 
March 30, 2008 and returned to duty on Monday March 31, 2008.  you thereafter failed to 
provide a sick leave application within three days in violation of Section 2.6G of the Collective 
Bargaining Agreement.  

 
Failed to Provide Medical Documentation for Sick Leave of More than 2 days Duration 
 

You claimed to be out sick from April 8-April 11, 2008.  You thereafter submitted a sick leave 
application which did not provide medical documentation for this absence OR provided 
medical documentation which fails to certify inability to perform your duties during the period 
of absence in violation of Section 2.6 of the Collective Bargaining Agreement.  

 
Failed to Provide Medical Documentation for Sick Leave While on the Sick Leave Control List 
 

You were placed on the sick leave control list on October 23, 2007.  On March 1, 2008 you 
reported sick.  You thereafter submitted a sick leave application which failed to provide 
medical certification for this period. 

 
Failed to be Available at Reported Sick Leave Location  
 

On March 24, 2008 you reported sick for your scheduled tour of duty.  At about 12:50 pm, 
Special Inspector No. 20 visited the location where you reported you could be found (or 
address of record) and could not locate or contact you in violation of Section 2.6K of the 
Collective Bargaining Agreement.  
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Failed to Notify the Authority of Change in Sick Leave Location 
 

On March 24, 2008 you reported sick for your scheduled tour of duty.  At about 12:50 pm you 
notified the Authority that you were leaving your reported sick leave location for the office of 
Dr. Moss at 123 Linden Blvd, Queens, NY.  You thereafter failed to make a call reporting your 
return to the sick leave location in violation of Section 2.6J of the Collective Bargaining 
Agreement. 

 
Extended AWOL 
 

The records of the Department of Rapid Transit Operations indicate that you have been absent 
without leave since February 1, 2008.  Pursuant to Section 2.11(A) of the Collective 
Bargaining Agreement you are presumed to have abandoned your position and are dismissed 
effective February 6, 2008.  
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USE OF DRUGS, CONTROLLED SUBSTANCES AND ALCOHOL 

 
By Federal Regulation (Federal Transit Administration - “FTA”), Policy and contract, MTA New 
York City Transit is a Drug Free Workplace.  Employees who use or possess drugs or controlled 
substances on or off duty are subject to discipline, including dismissal.  Employees who possess 
alcohol on duty or who test positive for alcohol in an Authority test are likewise subject to discipline, 
including dismissal.   
 
Under the FTA, safety-sensitive employees are subject to the following types of drug and alcohol 
testing: reasonable suspicion; post-accident; random; pre-employment, reclassification or transfer.  By 
Transit policy and contract, non-safety-sensitive employees are subject to similar testing.  The 
disciplinary consequence of a drug/alcohol positive depends in some cases on 1) whether the positive 
is for alcohol, marijuana or other drugs; 2) whether the positive is the first, second or third; 3) whether 
and when the employee has completed EAP and/or returned to duty prior to a second positive test.  
The detailed matrix charts following this discussion specify the disciplinary consequences for positive 
test results under each of these conditions.  There should be no variation from the penalty found in the 
matrix. 
 
When preparing to prefer disciplinary charges against an employee who is in violation of Transit’s 
Drug and Alcohol policies, it is important to consider the type of testing, the employee’s prior history 
(if any) of positive findings, the timing of any prior positive findings, and the employee’s status with 
respect to EAP treatment and return to duty.   
 
Not mentioned in the charts that follow, but nevertheless important, are the disciplinary consequences 
for EAP non-compliance where the employee has a prior drug or alcohol positive and has been 
referred for treatment under the relevant P/I or contractual provision.   For employees already in a 
“dismissed status” under the relevant provision, EAP’s determination of non-compliance prior to a 
return to duty means that the Division need not prefer disciplinary charges for the non-compliance.  
Instead, the Division’s role is to take any steps necessary to process the termination of the employee 
by way of a personnel action.  For employees who are considered to be on a paid or unpaid leave of 
absence during EAP treatment or who have returned to work, EAP’s determination of non-compliance 
requires that the Division prefer disciplinary charges for dismissal from service.   
 
Please also note that employees with less than one year of service or who are probationary are 
dismissed without restoration following a first positive for drugs or alcohol.  For Operating Authority 
(OA) employees, please note that the probationary period is six (6) months, unless it is extended under 
the collective bargaining agreement. 
 
Non-safety sensitive employees are only subject to post-incident drug and alcohol testing. 
 
See Appendix C - President’s Letter dated July 16, 2007 concerning Alcohol-Free and Drug-Free 
Workplace. 
 
 
 

Note: Drug and Alcohol Matrices follow 
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DRUG & CONTROLLED SUBSTANCES MATRIX 
 

 Marijuana  
(non-probationary employees) 

All Drugs & Controlled 
Substances (non-probationary 
employees) 

 
First Time Positive (except non represented employees including managers and Staten Island Railway 
(SIR) employees) 
Tested for all reasons except random 
or incident testing with injury. 

Leave of absence until approved by 
EAP/UAP1 to return to duty and pass a 
Transit Administered drug test.  The 
employee is permitted to use accrued 
leave balances. 

Dismissal with restoration upon approval 
of EAP and pass a New York City 
Transit administered drug test. 

Random Testing Leave of absence until approved by 
EAP/UAP to return to duty and pass a 
New York City Transit administered 
drug test.  The employee is permitted to 
use accrued leave balances. 

Leave of absence until approved by EAP 
to return to duty and pass a New York 
City Transit administered drug test.  The 
employee is permitted to use accrued 
leave balances. 

Non-represented employees 
including managers 

Dismissal with opportunity for 
restoration upon approval of EAP and 
pass a New York City Transit 
administered drug test. 

Dismissal with opportunity for 
restoration upon approval of EAP and 
pass a New York City Transit 
administered drug test. 

 
Second Time Positive (except non-represented employees including managers and Staten Island Railway 
(SIR) employees) 
All testing reasons, including random 
One year or less after restoration to 
duty following first positive test 

Dismissal without restoration Dismissal without restoration 

More than one year after restoration 
to duty following first positive test 
(except incident with injury) 

Dismissal from service with restoration 
to an available, budgeted, non-safety 
sensitive position upon completion of 
EAP and pass a New York City Transit 
administered drug test. 

Dismissal from service with restoration 
to an available, budgeted, non-safety 
sensitive position upon completion of 
EAP and pass a New York City Transit 
administered drug test. 

Non-Represented employees, 
managers and SIR employees 

Dismissal without opportunity for 
restoration 

Dismissal without opportunity for 
restoration 

  
Third Time Positive (All employees) 
All testing reasons including random Dismissal without restoration Dismissal without restoration 
 
Refusal to Take a Drug Test (all employees except non-represented employees and managers) 
Testing for all Reasons (except 
Random) 

Dismissal without restoration Dismissal without restoration 

Random Testing Employee treated as positive and in 
addition is subject to appropriate 
discipline for failure to comply with a 
direct order (i.e. insubordination) for 
which the penalty may be dismissal. 

Employee treated as positive and in 
addition is subject to appropriate 
discipline for failure to comply with a 
direct order (i.e. insubordination) for 
which the penalty may be dismissal. 

Non-represented employees 
including managers 

Dismissal without restoration Dismissal without restoration. 

 
Positive Testing Following Incident Resulting in Harm or Injury to Any Person  
(All employees) 
Incident Testing Dismissal without restoration Dismissal without restoration 

 

                                                 
1 EAP refers to a Substance Abuse Professional from MTA-NYC Transit’s Employee Assistance Program.  UAP refers to a 
Substance Abuse Professional utilized by a Union Assistance Program.  All hourly employees who test positive for 
marijuana as their first positive test are referred to their respective Union Assistance Program. 
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ALCOHOL MATRIX 

 
Consequences of testing positive at various levels or refusal for all employees, including FTA covered 
employees, with more than one (1) year of service* 
First Time Positive (except non-represented employees and Staten Island Railway (SIR) employees)1

 Penalty 
 

All Testing Reasons except 
Random or incident testing 
with injury 

Disciplinary suspension of at least (30) days and return to work upon approval of 
EAP and pass a New York City Transit administered alcohol test. 

Random testing Leave of absence until approved by EAP to return to duty and pass a New York City 
Transit administered alcohol test.  No disciplinary action is taken. 

Non-represented employees 
and managers - all Testing 
Reasons except incident 
testing involving injury 

Dismissed with opportunity for restoration upon approval of EAP and pass a New 
York City Transit administered alcohol test. 

Staten Island Railway 
Employees – tested for all 
reasons except incident 
testing with injury 

Disciplinary suspension of at least (30) days and return to work upon approval of 
EAP and pass a New York City Transit administered alcohol test. 

 
** If found in possession of alcohol, an employee is subject to dismissal if found positive via 
testing held either prior to or subsequent to being found. 
 
Second Time Positive (except non-represented employees and Staten Island Railway (SIR) 
employees) 
 Penalty 

 
All Testing Reasons 
including Random Testing - 
One year or less after 
restoration to duty following 
first positive test. 

Dismissal without opportunity for restoration 

All Testing Reasons 
including Random Testing - 
More than one year after 
restoration to duty following 
first positive test. 

Dismissal from service with restoration to available, budgeted, non-safety sensitive 
position upon completion of EAP and passing a New York City Transit administered 
alcohol test. 

Non-represented employees 
managers and SIR employees  

Dismissal without opportunity for restoration 

 
Third Time Positive (All employees) 
 Penalty 

 
All Testing Reasons 
including Random Testing  

Dismissal without opportunity for restoration 

 
                                                 
* Employees with less than one (1) year of service will be terminated upon the first positive test result without opportunity 
for restoration.  Probationary NYC Transit employees with permanent underlying Civil Service titles will be returned to 
that title and then be subject to the consequences set forth herein. 
1 For the purpose of this matrix, a “positive” for alcohol is .05 or greater, confirmed by a blood alcohol test pursuant to 
policy and/or collective bargaining agreement.  For SSSA represented employees, a “positive” for alcohol is .04 or greater 
by a breath analysis test. 
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Refusal to Take Alcohol Test (All employees) 
 Penalty 

 
All Testing Reasons 
including Random Testing  

Employee considered a positive and in addition is subject to appropriate discipline 
which may include dismissal. 

 
Positive Testing Following Incident Resulting in Harm or Injury to Any Person  
(All employees) 
 Penalty 

 
All Testing Reasons 
including Random Testing  

Dismissal without opportunity for restoration 
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ALCOHOL 
 

Consequences of testing positive for all FTA covered employees 
(These consequences are in addition to the specific disciplinary consequences indicated on pgs. 
14-15.) 

 
FTA Covered Employees 
Alcohol level by Breath analysis 

Penalty 
.02 to less than .04 Not permitted to perform safety sensitive duties 

for the next 8 hours. 
.04 to less than .05 Immediately removed from safety sensitive duties 

and referred to EAP.  Leave of absence until 
approved by EAP to return to duty.  The 
employee may utilize leave balances.  (Exception: 
for SSSA represented employees who test .04 or 
greater on a breath analysis test, the attached 
matrix applies) 

.05 or Greater Immediately removed from safety-sensitive duties 
and referred to EAP.  If eligible to return to safety 
sensitive duties under policy and/or collective 
bargaining agreement, the employee is not 
returned until approved by EAP.  Apply attached 
matrix if the .05 or greater is confirmed by a 
blood alcohol test. 

 
Testing is conducted via breath analysis.  If an employee’s reading is .02 or greater, a blood 
alcohol test is then administered. 
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THEFT AND FRAUD 

 
 

Offenses which involve theft and other such acts of moral turpitude are so egregious as to require 
management to seek dismissal in the first instance.  Accordingly, these types of offenses do not lend 
themselves to normal progressive discipline standards. 
 
Theft by a Transit employee is generally defined as the taking of property and/or services without 
permission/authority to do so.  Such offenses include the use of Transit’s “EZ-Passes” for personal 
use, allowing civilians to use the employee’s EPIC pass, falsification or alteration of time and 
attendance documents or doctor’s certification for paid sick leave. 
 
Fraud by a Transit employee is generally defined as an act of deceit or misrepresentation intended to 
obtain a benefit for which he/she would not otherwise be entitled.  The most common example of 
fraud is submission of an altered sick leave application or doctor’s certification, even if the employee 
is not seeking paid leave. 
 
It cannot be overstated that acts involving theft and fraud will not be tolerated by the employer and 
dismissal should be sought. 
 
Examples of theft and fraud charges are below: 
 
On April 8, 2008, you filed an application for sick leave dated April 3, 2008 for the period of April 2, 
2008 to April 5, 2008 which contains fraudulent alterations.  This fraudulent filing constitutes theft 
and a misrepresentation of your correct leave status. 
 
On January 10, 16, and 17, 2008, you were observed by members of supervision accepting currency 
from customers for fares.  You then allowed them entry into the system via the agent-operated 
turnstile.  Your actions constitute theft. 
 
March 12, 2008 you were observed by a Transit Security Officer removing electronic and computer 
equipment from 2 Broadway without authorization.  Your actions constitute theft of Transit property. 
 
On March 31, 2008, you submitted a time card for the bi-weekly pay period of March 16, 2008 
through March 29, 2008 which indicates that you were working when, in fact, you were not working.  
This fraudulent submission constitutes theft. 
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HARASSMENT, INTIMIDATION, PHYSICAL VIOLENCE, THREATS 
 

MTA NYC Transit policy prohibits harassment, intimidation, physical violence or threats against 
employees, including supervisors and managers, and/or customers.  Departments must take strong and 
immediate action to protect employees from such unacceptable acts by suspending and seeking the 
dismissal of these employees. 
 
In the case of an assault committed by a New York City Transit employee: 
 
(1) The department must immediately notify the Office of Labor Relations. 
 
(2) A Labor Relations liaison will be assigned to the case, and will follow it 
 through all steps of the appeal process. 
 
In drafting charges, cite the specific misconduct rather than making a general allegation.  For example, 
“On April 1, 2008, you punched your supervisor John Doe in the nose.” 
 
An employee suspended due to an alleged assault must not be allowed on Transit property without 
specific permission from management, e.g., to attend a disciplinary hearing. 
 
Transit will do everything in its power to protect its employees against unwarranted attacks, and to 
ensure that the full measure of the disciplinary process is applied to employees who engage in 
harassment, intimidation, physical violence or threats. 
 
 
See Appendix D – Workplace Violence Prevention Program for the New York City Transit Authority 
and Manhattan and Bronx Surface Transit Operating Authority, dated March 7, 2007. 
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DISCRIMINATION/EEO 

 
It is MTA New York City Transit Policy that all employees have equal access to employment 
opportunities and to administer all personnel policies, practices and benefits of employment on a non-
discriminatory basis.  Supervisors and Managers must make all employment decisions (recruitment, 
hiring and placement) without regard to such factors as: 
 
• race 
• color 
• sex 
• sexual orientation 
• religion 
• national origin 
• age 
• disability 
• marital or veterans status 
• arrest/conviction record 
 
Additionally, the above-cited criteria must not be considered when making decisions concerning terms 
and conditions of employment such as: 
 
• work assignments 
• evaluations 
• promotions, demotions or transfers 
• disciplinary actions 
• layoffs, recalls or terminations 
• training and education programs 
• compensation or benefits 
 
Finally, all employees are strictly prohibited from making any derogatory remarks in the workplace 
concerning the above-cited criteria. 
 
All employees have the right to file an EEO complaint or assist in an EEO investigation free from 
coercion, intimidation, retaliation or other retaliatory interference. 
 
Employees who engage in any prohibited behavior as described above are subject to disciplinary 
action, up to and including dismissal.  Managers or supervisors who knowingly allow their 
subordinates to engage in such behavior are also subject to appropriate disciplinary action. 
 
In drafting charges, cite the specific misconduct rather than making a general allegation.  For example, 
“On May 1, 1997, you told your subordinate John Doe he would not receive a promotion to the 
position of office manager because he was ‘too old for the job,’” rather than “On May 1, 1997, you 
discriminated against your subordinate John Doe.” 
 
See Appendix E – President’s Letter dated December 2007 concerning Respectful Workplace Policy. 
See Appendix F – President’s Letter dated February 2008 concerning Equal Employment Opportunity 
Policy 
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SEXUAL HARASSMENT 

 
It is MTA New York City Transit Policy that all employees have a right to work in an environment 
free from sexual harassment of its employees in any form.  Sexual harassment is a form of gender-
based discrimination under Federal, State and Local law. 
 
Supervisors are strictly prohibited from threatening or insinuating, either explicitly or implicitly, that 
an employee’s submission to or rejection of sexual advances will in any way influence any personnel 
decision regarding that employee’s employment, wages, advancement, assigned duties, shifts or any 
other condition of employment or career development. 
 
Additionally, all employees are prohibited from engaging in sexually harassing conduct (physical or 
verbal) in the workplace which has the purpose or the effect of unreasonably interfering with an 
individual’s work performance, or creating an intimidating, hostile or offensive work environment.  
This includes, but is not limited to: 
 
• offensive or unwelcome sexual flirtations, advances or propositions 
• continual or repeated verbal abuse of a sexual nature 
• graphic verbal commentaries about an individual’s body 
• sexually degrading words used to describe an individual 
• the display in the workplace of sexually suggestive objects or pictures 
 
Managers/supervisors should consider the above-mentioned criteria as well as the totality of the 
circumstances (e.g., the nature of the alleged misconduct and the context in which it occurred) in 
determining whether the alleged conduct constitutes sexual harassment. 
 
Employees whose behavior is determined to constitute sexual harassment are subject to disciplinary 
action, up to and including dismissal.  Managers or supervisors who knowingly allow such behavior to 
persist within their offices or work areas are also subject to appropriate disciplinary action. 
 
In drafting disciplinary charges, cite the specific misconduct rather than making a general allegation.  
For example, “On April 1, 2008, you told your subordinate Jane Doe that she would not receive a 
promotion unless she submitted to your sexual advances” rather than “On April 1, 2008, you sexually 
harassed Jane Doe.” 
 
See Appendix G – President’s Letter dated March 2008 concerning Sexual and Other Discriminatory 
Harassment (Revised). 
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INAPPROPRIATE LANGUAGE 

 
It is MTA New York City Transit policy that all employees have a right to work in an environment in 
which employees treat one another with respect and refrain from using language which others might 
find demeaning or offensive.  In this regard, coarse, vulgar language that may include cursing, 
profanity, or words, which demean someone, is prohibited and employees who use such language are 
subject to appropriate discipline. 
 
In determining whether to bring disciplinary charges against an employee who engages in this type of 
behavior, examples of factors to consider include, but are not limited to: 
 
• the actual word or words used 
• to whom the words were said (e.g., a superior, a co-worker who is a friend) 
• the tone of voice used 
• the context in which the words were used 
• whether other people witnessed the conversation 
• where the conversation took place 
 
In investigating disciplinary charges, detailed, specific statements (G-2s) from all witnesses are 
essential.  G-2s should state exact quotes where possible and should also cover the factors referred to 
above. In particular, corroborating statements from unbiased witnesses are highly desirable. 
 
In drafting charges, cite the specific misconduct rather than making a general allegation.  For example, 
“On April 1, 2008, in the presence of D/S John Doe, you told your supervisor John Jones in a loud 
tone of voice, ‘f*ck-you, do it yourself’ after he asked you to sweep the locker room floor,” rather than 
“On April 1, 2008, you cursed at your supervisor.” 
 
Also important to consider both in drafting charges and in managing the workplace, is the common 
defense of employees charged with using inappropriate or profane language.  Commonly referred to as 
the “shop talk” defense, employees will seek to show that the use of profanity is an accepted practice 
at a particular work location and that other employees who engage in such conduct are not disciplined.  
In order to avoid this defense, it is important to clearly articulate to all employees that no profanity, 
under any circumstances, is acceptable.  Once on notice, employees who engage in the conduct should 
be disciplined in the same manner. 
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HEALTH AND SAFETY VIOLATIONS 

 
Whenever an employee's action or inaction in the course of performing his/her duties causes or 
potentially causes injury to a person or damage to property, the behavior must be treated as a health 
and safety violation. These violations are priority matters, which must be thoroughly investigated. The 
investigation must include a determination of whether pre-disciplinary suspension is required.  
 
A few examples of health and safety violations and the job titles typically associated with such 
incidents are: Collisions (Train Operators, Bus Operators); Customer drags (Conductors, Bus 
Operators); and inattentiveness to duties that actually or potentially caused injury or death (Train 
Operator, Conductor, Tower Operator, Bus Operator, etc.).   
 
The seriousness of a health and safety violation may be compounded by an employee's failure to 
report the incident and/or efforts to mislead investigators. In the event one or more employees attempt 
to "cover up" an employee's health and safety violation, charges are usually required. An effort to 
"cover up" a health and safety violation may require more serious attention than the original violation.
  

 
All health and safety violations must be treated as priorities, i.e., investigated immediately and charges 
served promptly with suspension, if warranted by provable facts. These cases typically arise from 
improper operation of vehicles or equipment directly related to the movement of customers.  All 
managers and supervisors must be aware of the potential for health and safety violations. 
 
Health and safety violations may require demotion or dismissal in the first instance, even when a long-
term employee is involved. The severity of the penalty is determined by a number of factors in 
addition to past disciplinary history such as: (1) the seriousness of the employee's action or inaction; 
(2) the severity of injuries; (3) the extent of property damage; and (4) the employee's ability or 
obligation to prevent the incident.  Among the most serious health and safety violations are those that 
cause or contribute to the death of a person.   
 
As part of the investigation, all employees with knowledge or information related to a health and 
safety violation should be directed to write a statement or report appropriate to their title and 
involvement with the incident or its aftermath. A thorough investigation should yield all statements, 
technical material, department incident reports and investigative reports. It may be necessary for a 
department to obtain reports or records from other departments. It is crucial that all departments 
identify witnesses by name, pass number and department during the investigation stage. Employees 
may have a limited right to union presence during an investigation or inquiry into the cause of a health 
or safety case. For this reason, it is always important to be aware of rights arising from union 
representation.  Consult the appropriate collective bargaining agreement or your Labor Relations 
Director for further guidance on these matters. 
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CUSTOMER COMPLAINTS 

 
MTA New York City Transit considers customer complaints against employees to be of the highest 
priority.  All employees are to treat our customers with courtesy, patience and respect.  Transit has 
zero-tolerance for employees who treat our customers in any other manner. 
 
Accordingly, customer complaints are to be handled expeditiously.  Responses to a customer’s 
inquiries after the complaint is made are likewise to be promptly made.   

 
An employee represented by TWU Local 100 who is disciplined solely based on a customer 
complaint, and where the recommended penalty is dismissal, will not be pre-disciplinary suspended 
for the charge until such time as the Union or employee fails to proceed at any step in the grievance 
procedure. The employee may be assigned to alternate duties.  The only instance where this would not 
apply is when the complaint involves a physical altercation, assault or threats of violence.  
 
When drafting charges, be as specific as possible about the misconduct:  e.g., “On or about March 1, 
2008, the employee displayed conduct unbecoming by loudly, rudely and offensively stating to a 
customer that “if you don’t like the damned service you’re getting, take a cab, because I don’t care if 
you stand here all day…”  
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CRIMINAL ARRESTS & CONVICTIONS 
(on and off duty) 

 
As a general rule, employees may only be charged with a criminal conviction, not an arrest.  In all 
disciplinary actions involving criminal conduct or criminal convictions, the employee should be 
charged with the underlying misconduct. 
 
Examples of proper charges: 
 
On April 15, 2008, you engaged in conduct unbecoming a Transit employee in that you operated a 
motor vehicle while intoxicated and/or under the influence of drugs. 
 
On April 15, 2008, you were convicted in a court of law of possessing crack cocaine, a controlled 
substance. 
 
Please note that, while employees are not ordinarily subject to discipline based solely upon an arrest, 
he/she may be subject to discipline for failure to notify or timely notify Transit of such arrest under 
Transit rules.  When charging an employee with failure to timely notify Transit of an arrest, the 
charges may be phrased as follows: 
 
“On or about April 1, 2008, you were arrested for Driving While Intoxicated in New York State and 
failed to timely notify Transit of the arrest until April 20, 2008, in violation of Transit’s Rules and 
Regulations.” 
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OFF DUTY CONDUCT* 

 
Management’s right to discipline an employee for off-duty conduct depends on the effect of that 
conduct on company operations.  Factors to be considered are: 
 
• behavior which harms Transit’s reputation 
• behavior which renders the employee unable to perform his/her duties or appear at work, in which 

case the discharge would be based upon inefficiency or a time and leave violation 
• behavior which leads to a refusal, reluctance or inability of other employees to work with him/her 
 
Note, however, that these factors must be real and provable, not speculative.  The connection between 
the off-duty incident and the extent to which the business is affected must be reasonable and 
discernible. 
 
Sample charges:  
“On March 15, 2008, you engaged in conduct unbecoming a NYC Transit employee in that you 
slashed [your neighbor] with a knife.” 
 
“On March 15, 2008, you engaged in conduct unbecoming a NYC Transit employee in that you 
operated a motor vehicle while intoxicated and/or under the influence of drugs.” 
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DISCIPLINARY CASES - TWU, LOCAL 100 AND NYC TRANSIT (TA)
 

INTRODUCTION 
 
The TWU Local 100, MTA New York City Transit (TA) collective bargaining agreement gives TWU 
Local-100 (TA) represented employees the right to appeal or grieve disciplinary action recommended 
by management.  It is understood that the right to discharge or discipline employees for cause and to 
maintain discipline and efficiency of employees is the responsibility of the Authority.  The Authority 
shall be guided by a policy of progressive discipline in the administration of its disciplinary 
procedures.  Disciplinary action may consist of:   

 
• Warning  
• Reprimand  
• Suspension 
• Demotion  
• Dismissal 
 
The disciplinary process and appeal levels are as follows: 
 
• Notification 
• Step I hearing 
• Step II (the Car Equipment Department also has a Step III hearing) 
• Arbitration 
 
All hearings must be scheduled at a time when the employee is not working (e.g., RDO, outside tour 
of duty).  In so far as practicable, hearings shall be scheduled during work hours.  The employee shall 
be released, without loss of pay, to attend the hearing.  If the charges are not sustained at any Step 
after a Step I hearing, the employee shall be paid three (3) hours straight time for each hearing session 
he attended beginning with Step II.  However, if the charges are sustained in whole or in part the TA 
shall recover the loss in pay associated with the release.  Where an employee fails to appeal a 
disciplinary action within the prescribed time limits at any step of the grievance procedure, the 
department should take appropriate action to implement the recommended penalty. 
 
Although discipline may not be imposed until the completion of the disciplinary process described 
above, an employee may be pre-disciplinary suspended for serious misconduct including, but not 
limited to: 
 
• Use of controlled substances 
• Being under the influence of an intoxicating liquor on the job 
• Theft of MTA-New York City Transit Property 
• Chronic absenteeism 
• Assault on a supervisor 
• Gross insubordination 
• Fraudulent doctor’s lines (only if within one-year of submission) 
 
If an employee is pre-disciplinary suspended, the department must notify the TWU Grievance 
Coordinator immediately (fax is acceptable) using the form in Appendix H (see attached.)  The 
disciplinary grievance steps are more fully described on the following pages. 
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PRE-DISCIPLINARY SUSPENSION 
 

• Shall be issued for reasons of serious misconduct detrimental to the operation of the Authority 
including but not limited to use of controlled substances, being under the influence of alcohol or 
illegal drugs on the job, theft of Authority property, assault on a supervisor, gross insubordination, 
or time and attendance violations which involve fraud. 

• The Authority shall make its best efforts to notify the Union headquarters on the day that an 
employee is pre-disciplinary suspended. 

• An employee who has been suspended pending appeal shall be restored to the payroll pending the 
finalization of the disciplinary case after the employee has been suspended for thirty (30) days. 

• The thirty (30) days shall be counted from the day on which the Authority receives the employee’s 
notice of appeal to Step I and counting shall continue until the day that the case is first scheduled 
for Arbitration. 

 
The Union’s Right to Appeal the Pre-Disciplinary Suspension 
• The Union may contend that a pre-disciplinary suspension has been improperly imposed.  If the 

Union opts to do so, the question of the propriety of the pre-disciplinary suspension is subject to 
immediate review by an impartial Arbitrator.  This arbitration shall be heard by a disciplinary 
arbitrator within two business days of the Union’s request or as soon as practicable. 

• The arbitrator shall determine: 
• Whether the offense charged is of the kind for which a pre-disciplinary suspension 

should be imposed; and 
• Whether there is reasonable basis to believe that the Grievant may be guilty of that 

offense.  The arbitrator issues this decision from the bench immediately.  
• This decision of the arbitrator shall be limited to the matter of the imposition of the 

pre-disciplinary suspension and may not be introduced by either party in a 
subsequent arbitration on the merits of the charge.   

 
 

The Disciplinary Grievance Process 
 

NOTIFICATION
 
• The department must prefer disciplinary charges within 30 working days (excluding time such as 

vacation, sick, IOD, jury duty) of the date when the Responsibility Center head is aware of the 
alleged misconduct (exceptions: 1) an on-going investigation takes longer than 30 working days; 
2) the alleged misconduct would constitute a crime) 

• The charges should reference the rules violated and should contain a brief statement of facts that 
tells the employee what he/she did that was wrong or how he/she violated the rules 

• Must be accepted or appealed--in writing--within 5 working days.  An employee's refusal to 
acknowledge notification in writing shall be cause for further disciplinary action. 

• Warnings shall be implemented at any step of the grievance procedure when the employee is 
notified and fails to appear for a scheduled hearing provided that the hearing was not scheduled for 
a day when the employee is on authorized substantiated leave. 

• If an employee fails to appear on two occasions at any step hearing in the disciplinary grievance 
procedure, the grievance shall be deemed abandoned and the penalty vacated. 
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STEP I

 
• Scheduled by the department within 15 working days after appeal of notification 
• Heard by the Department head or designee 
• Employee must either represent himself or be represented by the Union (no outside counsel 

permitted) 
• Decision must be rendered--in writing--within 10 days of the hearing 
• For pre-disciplinary suspended employees, the Department Head or designee meets with the 

employee within 24 hours of the suspension (or the next weekday work day exclusive of the 
employee’s RDO if the employee was suspended on a weekend or a holiday) and renders a 
decision within 2 working days following the meeting 

• Must be accepted or appealed--in writing--within 5 working days from time of notification 
 

STEP II
 
• Scheduled by the Office of Labor Disputes Resolution 
• Must be heard within 30 working days after appeal of Step I decision is received 
• Heard by the Deputy Vice President, Labor Disputes Resolution or designee 
• Employee must either represent himself or be represented by the Union (no outside counsel 

permitted) 
• Decision must be rendered--in writing--within 20 working days of the hearing 
• For pre-disciplinary suspended employees, must be heard within 8 working days after appeal of 

Step I decision is received; decision must be rendered--in writing--within 2 working days 
following the hearing 

• Must be accepted or appealed--in writing--within 5 working days from time of notification 
 

ARBITRATION
 
• Scheduled by the Office of Labor Disputes Resolution 
• Employee may be represented by himself, the Union, or outside counsel 
• Witnesses appear and testify under oath 
• Arbitration shall meet as soon as practicable at a time and place agreed upon by the parties, or if 

they cannot agree, the impartial chairperson shall choose a date upon at least fourteen (14) days 
notice to the parties. 

• The Union of management shall be able to take a case off the calendar one time for cause within 
forty-eight (48) hours notice to the other party prior to the hearing date. 

• Decision must be rendered--in writing-within 15 working days of the hearing (if employee is 
suspended the Arbitrator will make every effort to have it in five (5) days) 

• Must be accepted or appealed – in writing – within five (5) working days of notification of the 
decision 

• If an employee fails to appear at an Arbitration hearing on two (2) occasions, the employee will be 
given fifteen (15) calendar days from the date of the second hearing to submit written proof 
demonstrating that he/she could not appear for good cause. 

• A pre-disciplinary suspension shall be subject to immediate review by a disciplinary arbitrator.  
The arbitrator shall decide whether the pre-disciplinary suspension should have been imposed for 
the offense charged and whether there is a reasonable basis to believe that the grievant may be 
guilty of the offense. 
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POST-ARBITRATION PROCEDURES
 
• If the charges are not sustained at any step after a Step I hearing, the employee receives pay for 3 

hours straight time for each hearing session attended beginning with Step II 
• If the penalty to be imposed is a suspension (and the employee was not pre-disciplinary 

suspended), by mutual consent the employee may work during the suspension period and pay a 
fine equal to 30% of his/her regular salary during the period in question 

• The Authority shall not deduct more than thirty percent (30%) of an employee’s weekly salary in 
any given week. 

• If the employee elects to pay a fine, only the suspension accepted or imposed through arbitration 
appears on the employee’s disciplinary transcript 
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DISCIPLINARY CASES – TWU LOCAL 106–TRANSIT SUPERVISORS ORGANIZATION 

(TSO) 

STATION SUPERVISORS II 
 

INTRODUCTION 
 
The TSO Local 106/MTA New York City Transit (TA) collective bargaining agreement gives TSO 
Local 106 represented employees the right to appeal or grieve disciplinary action recommended by 
management.  Disciplinary action may consist of: 
 
• Warning 
• Reprimand 
• Suspension 
• Dismissal 
 
The disciplinary process and appeal levels are as follows: 
 
• Notification 
• Step I hearing 
• Step II hearing 
• Arbitration 
 
Where employees fail to appeal a disciplinary action within the prescribed time limits at any step of 
the grievance procedure, the appeal shall be deemed abandoned and the department should take 
appropriate action to implement the recommended penalty. 
 
Although discipline may not be imposed until the completion of the disciplinary process described 
above, an employee may be pre-disciplinary suspended for serious misconduct including, but not 
limited to: 
 
• Use of controlled substances 
• Being under the influence of alcohol on the job 
• Fraud 
• Theft of Authority property 
• Assault upon another employee 
• Gross insubordination 
• a serious violation of the Authorities’ EEO or sexual harassment policies 
 
If a pre-disciplinary suspended employee remains suspended for more than 30 suspension days, the 
employee shall be restored to the payroll.  “Suspension Days” run from the day the authority receives 
written appeal to the Step I hearing and runs until the day the matter is first scheduled before the 
Impartial Arbitrator.  “Suspension Days” do NOT include any time between the issuance of a decision 
from one step to the receipt of the appeal to the next step in the procedure nor any delay of a hearing 
brought about by the employee or his/her union representative.  “Suspension Days” do NOT include 
RDOs or observed holidays. 
        
The disciplinary grievance Steps are more fully described on the following pages. 
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NOTIFICATION
 
• No disciplinary proceeding shall be commenced more than thirty (30) working days after the 

employee’s Responsibility Center Manager or Immediate Supervisor has knowledge of the alleged 
incompetency or misconduct complained of.  

• The charges should reference the rules and/or policies violated and should contain a brief 
statement of facts describing the misconduct 

• The Authority shall make its best efforts to notify the Union on the day that an employee is pre-
disciplinary suspended. 

• The union shall be supplied with a copy of the employee’s disciplinary record as soon as is 
feasible  

• Must be accepted or appealed by the employee or his/her union representative --in writing-- within 
5 working days to the Department Head or designee. 

 
STEP I

 
• Scheduled by Department Head or designee within 15 working days after appeal of notification 
• Heard by the Department head or designee 
• Employee can either represent himself or be represented by the Union (no outside counsel 

permitted) 
• Decision to be rendered--in writing--within 10 working days of the hearing 
• Must be accepted or appealed--in writing--within 5 working days to the Senior Director, 

Administrative Trials and Hearings or designee.   
 

STEP II
 
• Scheduled by the Office of Labor Relations within 30 working days after appeal of Step I decision 

is received 
• Heard by the Senior Director, Administrative Trials and Hearings or designee 
• Employee can either represent himself or be represented by the Union (no outside counsel 

permitted) 
• Decision to be rendered --in writing-- within 20 working days of the hearing 
• Must be accepted or appealed --in writing-- within 5 working days to the Impartial Arbitrator 
 

ARBITRATION
 
• To be scheduled by mutual agreement of the parties as soon as practicable before the Impartial 

Arbitrator 
• If a date and time cannot be agreed upon, the Impartial Arbitrator shall select a date and time and 

notify the parties with at least 14 working days notice 
• Employee may be represented by himself, the Union, or outside counsel 
• Witnesses appear and testify under oath 
• Decision to be rendered --in writing- within 20 working days of the hearing 
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POST-ARBITRATION PROCEDURES

 
• If the penalty to be imposed is a suspension (and the employee was not pre-disciplinary 

suspended), by mutual consent the employee may work during the suspension period and pay a 
fine equal to 30% of his/her regular salary during the period in question 

• If the penalty to be imposed is a suspension (and the employee was not pre-disciplinary 
suspended), at management’s discretion, the employee may work on his/her RDO or during his/her 
vacation period at a rate of one day for each day of suspension 

• If the employee elects to pay a fine, only the suspension accepted or imposed through arbitration 
appears on the employee’s disciplinary transcript. 
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DISCIPLINARY CASES - TRANSIT SUPERVISORS ORGANIZATION (TSO)

CAREER & SALARY 
MANHATTAN AND BRONX SURFACE TRANSIT OPERATING AUTHORITY 

 
 

INTRODUCTION 
 
The TSO (Career & Salary)/Manhattan and Bronx Surface Operating Authority (MABSTOA) 
collective bargaining agreement gives TSO (Career & Salary) represented employees the right to 
appeal or grieve disciplinary action recommended by management.  Disciplinary action may consist 
of: 
 
 
• Warning 
• Reprimand 
• Suspension 
• Demotion  
• Dismissal 
 
The disciplinary process and appeal levels are as follows: 
 
• Notification 
• Step I hearing 
• Step II hearing 
• Arbitration 
 
All meetings, hearings and arbitration must be scheduled at a time when the employee is not working 
(e.g., RDO, outside tour of duty).  Where employees fail to appeal a disciplinary action within the 
prescribed time limits at any step of the grievance procedure, the appeal shall be deemed abandoned 
and the department should take appropriate action to implement the recommended penalty. 
 
An employee may be pre-disciplinary suspended for serious misconduct including, but not limited to: 
 
• Insobriety 
• Theft 
• Insubordination 
• Fraudulent doctor’s liens 
 
The disciplinary grievance Steps are more fully described on the following pages. 
 

NOTIFICATION
 
• The department must prefer disciplinary charges as soon as possible after the date when the 

authority becomes aware of the alleged misconduct  
• A copy of the charges served on the employee must be forwarded immediately by certified mail to 

the TSO 
• The charges should reference the rules and/or policies violated and should contain a brief 

statement of facts describing the misconduct 
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• The union shall be supplied with a copy of the employee’s disciplinary record as soon as is 
feasible  

• Must be accepted or appealed by the employee or his/her union representative --in writing-- within 
5 working days to the Department Head or designee. 

 
STEP I

 
• Scheduled by Department Head 
•  
• Heard by the Department Head or designee 
• Employee can either represent himself or be represented by the Union (no outside counsel) 
• Decision to be rendered--in writing--within 7 working days of the hearing 
• Must be accepted or appealed--in writing--within 3 working days to the Senior Director, 

Administrative Trials and Hearings or designee 
• In the cases of pre-disciplinary suspension or dismissal (except in cases of theft, insobriety, 

insubordination or other serious dereliction of duty), the union may appeal directly to arbitration 
by serving the Senior Director, Administrative Trials and Hearings or designee with written notice 
stating specific contractual provisions allegedly violated.  This notice must be received at least 7 
working days prior to the arbitration.     

 
STEP II

 
• Scheduled by the Office of Labor Relations within 7 working days after appeal of Step I decision 

is received 
• Heard by the Senior Director, Administrative Trials and Hearings or designee 
• Employee can either represent himself or be represented by the Union (no outside counsel 

permitted) 
• Decision to be rendered --in writing-- within 7 working days of the hearing 
• Must be accepted or appealed --in writing-- within 6 working days to the Impartial Arbitrator with 

a copy of the request for arbitration sent to Senior Director, Administrative Trials and Hearings   
 

ARBITRATION
 
• To be scheduled by mutual agreement of the parties as soon as practicable before the Impartial 

Arbitrator 
• If a date and time cannot be agreed upon, the Impartial Arbitrator shall select a date and time and 

notify the parties with at least 48 hours notice 
• Employee may be represented by himself, the Union, or outside counsel 
• Witnesses appear and testify under oath 
• Arbitrators award is final and binding on the parties 
• The party requesting postponement of a scheduled arbitration hearing shall pay the cancellation 

fee, if any. 
 

POST-ARBITRATION PROCEDURES
 
• If the penalty to be imposed is a suspension (and the employee was not pre-disciplinary 

suspended), by mutual consent the employee may work during the suspension period and pay a 
fine equal to 30% of his/her regular salary during the period in question 
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• The Authority shall not deduct more than thirty percent (30%) of an employee’s weekly salary in 
any week 

• If the employee elects to pay a fine, only the suspension accepted or imposed through arbitration 
appears on the employee’s disciplinary transcript 
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 DISCIPLINARY CASES:  SUBWAY-SURFACE 
 SUPERVISORS ASSOCIATION ("SSSA")
 
 
 INTRODUCTION
 
The SSSA/MTA New York City Transit collective bargaining agreement gives SSSA represented 
employees the right to appeal or grieve disciplinary action recommended by management.  
Disciplinary action may consist of: 
 
• Warning 
• Reprimand 
• Suspension 
• Demotion 
• Dismissal 
 
The disciplinary process and appeal levels are as follows: 
 
• Notification 
• Step I Hearing  
• Step II Hearing 
• Arbitration – In cases where the recommended penalty if demotion or dismissal, the appeal will be 

heard by a Tripartite Panel consisting of an arbitrator, a member selected by management and a 
member selected by the Union.  The decision of the panel must be made by the majority and will 
be written by the arbitrator no later than 20 days after the closing of the record of the hearing.  

 
Although discipline may not be imposed until the completion of the disciplinary process described 
above, an employee may be pre-disciplinary suspended for serious misconduct, including, but not 
limited to: 
 
• Fraudulent doctor’s lines 
• Use of controlled substances 
• Being under the influence of an intoxicating liquor on the job 
• Theft of Authority property 
• Assault on a supervisor 
• Gross insubordination 
• Allowing subordinates to commit fraud 
• Chronic absenteeism  
• Serious safety violations 
• Criminal conduct 
• Violations of the Authority’s policies concerning EEO and Sexual harassment 
  
It should be noted that SSSA represented employees shall not be pre-disciplinary suspended for time 
and leave violations except when the charge involves fraud. 
 
Upon mutual agreement of the parties an employee may choose to work for any period of suspension 
and pay a fine equal to 30% of his/her regular salary during the period in question.  
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The disciplinary procedure is more fully described on the following pages.   Note that these 
procedures shall not apply to probationary or provisional employees. 
 

NOTIFICATION 
 
• No disciplinary proceeding shall be commenced more than thirty (30) working days after the 

employee's Responsibility Center Manager or Immediate Supervisor has knowledge of the alleged 
incompetency or misconduct, except where the incompetency or misconduct complained of is the 
subject of an investigation, or would constitute a crime.  Employee absences and Authority 
observed holidays should be excluded from the 30 working days. 

• The charges should reference the rules violated and should contain a brief statement of facts that 
tells the employee what he did that was wrong or how he violated the rules. 

• The charges must be accepted, or a hearing must be requested within five (5) days, in writing. 
• If an employee fails to appear on two occasions at any step in the disciplinary grievance procedure, 

the grievance shall be deemed abandoned and the penalty imposed. 
 

 
 STEP I 
 
• Scheduled to be heard by the department within fifteen (15) days after receipt of the written 

request 
• Heard by the employee's Department Head or designee 
• The employee may only be represented by his/her union representative. 
• The decision must be rendered to the employee and his/her union representative within ten (10) 

days 
• Must be accepted or appealed within five (5) days, in writing 
• For pre-disciplinary suspensions the employee will be given the opportunity to meet with the 

Division Head within 48 hours of his/her suspension.  The decision shall be rendered in writing 
within 48 hours of said meeting/ 

 
 STEP II 
 
• Heard before designee from Office of Labor Relations within thirty days of receipt of written 

appeal. 
• The employee may only be represented by his/her union representative. 
• The decision must be rendered within twenty (20) days after the closing of the hearing 
• Where a pre-disciplinary suspension has been imposed, the hearing shall be held within eight (8) 

days of receipt of the appeal.  The designee shall render his/her decision in writing within 48 hours 
after the hearing is closed. 

• Must be accepted or appealed within five (5) days, in writing 
 

ARBITRATION 
 

• Within 30 days after the closing of the hearing, the arbitrator shall issue a binding and final 
decision. 

•  In cases where the penalty is dismissal or demotion the appeal will be heard by a Tripartite Panel.  
The decision will be issues as soon as possible, but in any event no later than twenty (20) days.   
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 CIVIL SERVICE LAW SECTION 75 DISCIPLINARY HEARINGS  
 
Section 75 of the Civil Service Law governs all disciplinary actions against permanently appointed 
employees and non-competitive class employees with five years of continuous service in non-
competitive titles. Provisional employees with a permanent underlying competitive civil service title 
are entitled to these procedures whenever dismissal is sought.  These procedures do not apply to any 
employee who is covered by a collective bargaining agreement that includes an alternative disciplinary 
process.  While the vast majority of § 75 cases are processed at the Office of Administrative Trials and 
Hearings (OATH), Transit uses Formal Trial Board hearings for processing some cases.  
 
Important: When a Section 75 employee appears to be a potential subject of disciplinary action, in 
advance of questioning on the subject of the potential discipline, the employee must be notified in 
writing that at the time of questioning they have a right to union representation. If representation is 
requested, a reasonable period of time must be afforded to obtain the representation. Failure to 
comply with this requirement could result in the exclusion of statements made during 
questioning. Any other evidence or information obtained as a result of the questioning may also 
be excluded. 
 
1.  The Department prepares a recommendation to prefer charges pursuant to §75 of the Civil Service 

Law.  This must include: 
 

a.  Employee’s full name, address of record, department, title, pass number and transcript of 
record. 

 
b.  A synopsis of the allegations.  Include time, date, place of occurrence, witnesses, statement of 

facts and enumeration of rules allegedly violated. 
 
c.  Copies of all statements, reports, documents, official records, manuals, etc., that support the 

allegations.  For all employee witnesses, the name, pass number and department must be 
clearly indicated.  For non-employee witnesses, provide the address and telephone number. 

 
d.  Penalty sought.  If the employee is already suspended or about to be suspended, state so 

clearly and prominently.  When employees are suspended prior to the service of charges, the 
recommendation to prefer charges must be received by Labor Disputes Resolution within 48 
hours. 

 
2.  Three sets of the recommendation to prefer charges against the employee are forwarded to Labor 

Disputes resolution (LDR).  LDR prepares the formal charge documents.  The formal charge 
documents will be returned to the department for personal service upon the employee.  If the 
employee is already suspended, LDR will arrange for personal service.  OATH requires proof of 
personal service. 

 
3.  The charge documents will include a date for an informal conference and/or a trial date at OATH, 

as determined by LDR.  The informal conference is an effort to resolve the case without a formal 
trial.  If the charges cannot be resolved in a conference and an OATH date was not already 
provided, then LDR will provide a trial date at OATH. 

 
4.  On the first scheduled hearing date, OATH usually requires a settlement conference immediately 

before the hearing.  The formal hearing is before an Administrative Law Judge (ALJ).  After the 
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close of the hearing, the ALJ issues a Report and Recommendation.  If the ALJ sustains the 
charges, a penalty recommendation will be included.  The penalties may be a suspension without 
pay for up to 60 calendar days; a fine not to exceed $100; demotion in grade and title; or dismissal. 

 
5.  The ALJ’s report is submitted to the Vice President, Labor Relations with the entire record.  Either 

party, through their attorney, may submit comments regarding the ALJ report.  The Vice President, 
Labor Relations, then issues a decision on the case.  The Vice President, Labor Relations may 
accept, reject or modify the recommended penalty, provided the decision is consistent with the 
record from trial.  This decision is final unless appealed by the employee. 

 
6.  The employee may appeal the decision of the Vice President, Labor Relations to either the Civil 

Service Commission or the New York State Supreme Court. 
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DISCIPLINARY CASES - NON-REPRESENTED EMPLOYEES 
 
 
For purposes of discipline, a non-represented employee should be treated in the same manner as a 
provisional employee, e.g., an employee who holds no Civil Service status and is therefore an 
employee at will, subject to discipline without a hearing.  Note, however, that as with provisional 
employees, non-represented employees with an underlying permanent competitive Civil Service title 
are covered by Section 75 of the Civil Service Law where management is seeking their dismissal from 
service. 
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DISCIPLINARY CASES - MANAGERIAL EMPLOYEES OF  

NYCTA, MaBSTOA, OR SIRTOA 
 
 
MANAGERS COVERED 
• Applies to full-time managers with more than one (1) year in a managerial title not covered in their 

managerial position by Section 75 of the Civil Service Law. 
 
MANAGERS NOT COVERED 
• Does not cover President's senior staff and those managers who report directly to the senior staff 
• All temporary, probationary or part-time managers 
• Provisional, non-competitive or other managers with less than one year as a manager 
• All managers appointed from a competitive Civil Service List, certain veterans who served during 

time of war and certain volunteer firemen.  These employees are covered by Section 75 of the 
Civil Service Law. 

• Provisional managers with a permanent underlying competitive Civil Service title are covered by 
Section 75 of the Civil Service Law here management is seeking their dismissal from service. 

 
MANAGERIAL STANDARDS 
Managers should be aware that they are held to the highest standards in terms of abiding by and 
implementing NYC Transit rules, policies and procedures.  Certain offenses will, absent unusual 
circumstances, lead to dismissal and/or demotion in the first instance.  Such major offenses include but 
are not limited to the following types of misconduct. 
 
• Gross incompetence 
• Gambling on Transit property 
• Feigning illness or disability 
• Violation of MTA-New York City Transit rules and/or policies concerning drugs, controlled 

substances and/or alcohol 
• Defacing, damaging, debilitating or destroying Authority property. 
• Unauthorized or illegal use of any Authority property or conveyance 
• Theft or stealing, including unauthorized use of Authority services.  Serious violations of Criminal 

Law, whether on or off duty, which would impair the manner in which the person can perform 
his/her duties 

• Insubordination 
• Falsification of records 
• Use or possession of firearms or other weapons without proper authority 
• Unauthorized/excessive absenteeism or tardiness 
• Inappropriate use of internet and/or e-mail  
• Safety violations which place the public or NYC Transit employees in danger 
 
RESPONSIBILITY 
• Management's responsibility is to evaluate seriousness of offense and/or misconduct and determine 

appropriate action to be taken. 
• To ensure uniform, equitable action throughout MTA-New York City Transit, management must 

first contact the Senior Director, Administrative Trials and Hearings, or his/her designee before 
any action taken except in serious offenses where immediate suspension may be necessary. 
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• If a manager is suspended between payroll weeks, he/she must be paid through the end of the 

payroll week and will be suspended without pay commencing the first day of next payroll week. 
• Vice President of Labor Relations or his/her designee shall be provided with copies of all 

documents relevant to disciplinary hearings of any managerial employee. 
 
PROCEDURES 
A. In cases where a penalty other than dismissal is recommended the employee will be given 

written charges, which include a proposed penalty.  The penalty may include the following: 
 
• Written reprimand 
• Suspension without pay for periods of full payroll weeks 
• Demotion outside of the managerial ranks 
• Change in status within the managerial ranks with a commensurate salary reduction for offenses 

meriting discipline 
 
Within one (1) week of receipt of the charges, the manager may appeal in writing to his/her unit head 
or designee.  If the charges are not appealed, the penalty will be implemented. 
 

STEP I 
 
• After a timely appeal, an informal meeting will be held with the managers unit head or designee. 
• Manager at this meeting may offer documents and explain why he/she believes charges are not 

warranted and/or why penalty is inappropriate. 
• Unit head or designee has discretion to interview other Authority employees to support either the 

manager or management's position. 
• Unit head or designee shall issue a written decision. 
 

STEP II 
 
• Manager may appeal Step I decision in writing, within one (1) week of its receipt to his/her 

Department Head or designee. 
• Written appeal may set forth reasons why manager believes charges should not be upheld or why 

penalty should be modified. 
• The Department Head or designee has discretion to meet with the manager or other Transit 

employee. 
• The Department Head or designee shall review Step I decision, the written statement if any and 

render a final decision in writing. 
• Decision of Department Head or designee is final and cannot be appealed further within Transit. 
 
 
B. In cases where the recommended penalty is dismissal from service, the procedures to be 
followed are: 
 
• Provide manager written notice of charges, including recommended penalty of dismissal 
• Manager may appeal in writing within two (2) weeks of receipt of charges requesting an informal 

hearing with his/her unit head or designee. 
• Manager may be suspended without pay pending the informal hearing. 
• If the first day of the manager’s suspension does not commence at beginning of a payroll week, the 
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manager should be suspended with pay until the commencement of the next full payroll week 
when the suspension without pay will commence. 

• For charges involving major safety violations, a manager may be suspended without pay 
immediately. 

STEP I 
 

• The manager shall be given an opportunity to respond to the written charges at an informal 
hearing. 

• Informal hearing held before the unit head or designee 
• The manager may submit documentation and/or give oral/written explanations in his/her defense. 
• The unit head or designee has discretion to interview or ask for written statements from other 

Authority employees, including those identified by the manager, who have knowledge of the 
conduct. 

• A written disposition of the Step I hearing will be sent to the Manager. 
• The written disposition will include the findings and determination of the unit head or designee. 
• If unit head or designee upholds dismissal recommendation, the penalty shall be implemented. If 

penalty is modified to reinstatement with or without pay, suspension of the full payroll weeks, 
demotion, etc., the Step I decision may be appealed. 

• Appeal shall be in accordance with Step II procedures set forth below prior to implementation. 
 
 STEP II - APPEAL OF DISMISSAL 
 
• Within two (2) weeks of receipt of Step I decision dismissing him/her manager has right to appeal 

in writing to the Vice President of Labor Relations. 
• Vice President, Labor Relations shall appoint a manager to act as appeal officer to hear the Step II 

review. 
• Appeal officer must be a manager with a higher title than terminated manager and must be equal to 

the rank of the manager who initiated the disciplinary action. 
• The appeal officer should not work in the Division where the disciplinary action was initiated or 

have had any involvement in the disciplinary action. 
• Dismissed manager will be notified in writing of the name, title, and business address for the 

appeal officer. 
• Within two (2) weeks of the notice of the name and address of the appeal officer, the dismissed 

manager will have the right to submit a written statement in response to the Step I decision. 
• Failure to submit a written statement within the two (2) week period shall be deemed an 

abandonment of the appeal and the Step I decision will be final. 
• The appeal officer shall review the Step I decision in the written statement and issue a written 

decision within four (4) weeks of receipt of the written submission from the dismissed manager. 
• The appeal officer, at his/her discretion, may choose to meet with the dismissed manager or others 

whom he/she believes can provide relevant information before reaching a final decision. 
• If such a meeting is granted, the dismissed manager may be accompanied by an advisor of his/her 

choice. 
• Such meetings are discretionary and are not required. 
• If the appeal officer is not a Department Head, the determination at Step II, if approved by the 

head of the department in which the manager serves, shall be final and is not subject to further 
review within MTA NYC Transit. 

• If the appeal officer is the Department Head, such approval is not required and the determination at 
Step II shall be final and not subject to further review.  

Please see Policy Instruction for further reference at Appendix EE. 
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VIOLATIONS INVOLVING PROBATIONARY EMPLOYEES 
 
• The probationary period in the TA is 12 months, exclusive of leave, and may be extended to up 

to 18 months in 3 month intervals. 
 
• In MaBSTOA (OA), TWU covered employees serve a 12 month probationary period under 

Paragraph 6 of the August 25, 2003 OA/TA Surface Consolidation Implementation Agreement.  
That period may be extended to up to 18 months in 3 month increments.  TSO covered 
employees also serve a one-year probation. 

 
• In both the TA and the OA, probationary employees are not entitled to disciplinary hearings 

with the following exceptions: 
 

• A special probationary hearing is held for probationary employees in both the TA and 
OA with less than the minimum period of probationary service (less than 2 months of 
service after appointment or less than 4 months after promotion), where performance 
is deemed unsatisfactory and termination sought. 

 
• In a case where termination is sought before the end of the minimum period of 

probationary service described above, the department shall forward a recommendation 
to prefer charges for a special probationary hearing. 

 
• A provisional employee in the Department of Buses with more than a year of 

continuous satisfactory service in a title covered by the contract may appeal 
disciplinary actions through the contractual disciplinary procedure.  However, such 
employee is not entitled to a hearing beyond the first year of service if the infraction 
occurs during a probationary extension. 

 
 
• In both the OA and the TA, an employee who tests positive for drugs, alcohol, or any controlled 

substance is dismissed and has no right to restoration. 
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APPENDIX I 



Appendix I 
 

CASE SUMMARIES 
 

 
Customer Complaints:
 

1. A Station Agent who failed to follow proper procedure and referred to a 
customer as “bitch” when rejecting Free Transportation Certificates 
presented for a group of approximately 100 children and adult staff was 
given a ten-day suspension based on the customer’s credible testimony.  
In the Matter of Wilfred Blackwood (06-2742-0231). 

 
2. In a second customer complaint involving improper encoding of a 

MetroCard and use of profanity, heard on the same day against the same 
Station Agent charged in the case above, charges were dismissed due to 
the customer’s failure to appear.  While the Arbitrator acknowledged the 
documentary evidence submitted by the Authority, including the 
customer’s complaint letter and internal memoranda summarizing the 
complaint, she ruled that hearsay evidence alone was insufficient to meet 
the burden of proof required to sustain charges. In the Matter of Wilfred 
Blackwood (07-2742-0034). 

 
 
Off-Duty Criminal Conduct/Arrest: 
 

1. Dismissal charges were sustained against a Transit Property Protection 
Agent convicted after pleading guilty to a “D” Felony for driving under the 
influence of drugs or alcohol, despite his spotless disciplinary record.  In 
the Matter of Oscar Boone. 

 
 
Penalties: 

 
1. Penalty of dismissal against a Conductor who delayed service claiming 

that his train operator overran the station was deemed excessive when 
appearing to be based on past misconduct rather than the instant 
performance violation for which the employee was charged.  In the Matter 
of Jaime Worrell-Moore. 

 
2. Penalty of dismissal against a Conductor who assaulted a customer 

causing him to fall against the guard chains between two moving subway 
cars was deemed excessive based on the employee’s record.  Authority 
dissented.  In the Matter of Ben Hart. 
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Procedure: 
 

1. The untimely scheduling of a step hearing in a disciplinary action does not 
constitute a fatal defect requiring that action to be dismissed.  The 
arbitrator noted that the CBA provides for appeal to the next step as a 
cure.  Contract Interpretation Grievance - Untimely Step Hearings. 

 
2. Notification giving an employee the option of attending a Step I hearing on 

one of two dates satisfies Section 2.1(C)(16) of the CBA so that failure to 
appear on either date constitutes a “failure to appear on two occasions,” 
but only if the Authority schedules the dates at least one week apart.  This 
case also exemplifies a disciplinary procedural issue being certified by the 
discipline arbitrator to the Impartial Chairman to be decided as contract 
interpretation grievance.  Contract Interpretation Grievance - Setting Two 
Hearings In Same Notice. 

 
3. The Authority failed first part of two-pronged test for pre-disciplinary 

suspension when it suspended a Cleaner arrested for attempting an 
unauthorized transaction with a stolen credit card while on duty.  The 
Arbitrator held that the infraction did not have sufficient nexus to the job to 
qualify as the kind for which pre-disciplinary suspension should be 
imposed.  In the Matter of Tracey Joseph. 

 
4. The Authority met the two-pronged test for pre-disciplinary suspension 

when it suspended a Bus Operator who grabbed a supervisor’s chin while 
making an inappropriate comment and an ethnic slur.  The Arbitrator held 
that attempting to physically intimidate a supervisor following a work 
instruction is the type of “serious” misconduct “detrimental to the operation 
of the Authority” for which pre-disciplinary suspension should be imposed.  
Statements submitted for arbitral review were sufficient to support a 
“reasonable basis to believe” that the employee “may be guilty” of the 
charge.  In the Matter of Osbourne Edwartds. 

 
 
Sleeping on Duty: 
 

1. The recommended penalty of dismissal for a Station Agent caught 
sleeping on duty was reduced to a ten-day suspension.  The arbitrator 
acknowledged that the Authority was not bound by prior lax enforcement 
of the no sleeping rule and that such did not prevent it from treating 
sleeping as a major violation so long as all concerned were properly put 
on notice.  The arbitrator also drew distinctions between sleeping and 
“nesting”.  In the Matter of Donald Lipscomb. 
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Theft/Fraud: 

 
1. A Station Agent was dismissed on theft charges based solely on 

circumstantial evidence that she participated in fraudulent transactions 
involving manipulated MetroCards.  Ability of the Authority’s witnesses to 
credibly show the connection between independent pieces of 
circumstantial evidence was the determining factor.  In the Matter of 
Janice Walker. 

 
 
 
Time & Attendance: 
 

1. A Train Operator with 23 years of service was dismissed after abandoning 
his job.  Failure to submit medical certification for an extended illness and 
failure to report to the MAC after having been sent two notices at his 
address of record was sufficient basis for carrying him AWOL.  After being 
AWOL for five consecutive days, employee was deemed to have 
abandoned his job under Section 2.11(a) of the CBA.  Employee’s 
contention that he had not received the notices was overcome by the 
arbitrator’s application of the “mailbox” rule.  In the Matter of Matthew 
Rivero. 

 
2. Charges were sustained against a Conductor who failed to inform the 

crew office of his impending lateness at least one hour before the start of 
his tour.  The arbitrator found his claimed inability to get through three 
minutes before the deadline insufficient to excuse his conduct in light of 
his knowledge of the cause of lateness well before that time.  In the Matter 
of Cavett Weaver. 

 
3. A Station Agent with multiple time and leave violations on record was 

dismissed for failing to submit a sick leave application and medical 
documentation for a short-term illness.  The arbitrator took notice of a 
Stipulation and Agreement between the parties resolving several cases for 
a thirty (30) day suspension without pay on the condition that future time 
and leave violations, if proved, would result in a non-arbitrable penatly of 
dismissal.  Finding against the Agent on the merits of the case, the 
arbitrator conceded a lack of jurisdiction to modify the penalty.  In the 
Matter of Keena Prens-Chalmers. 
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Weingarten Rights: 
 

1. Charges were sustained against a Specialty Chauffeur who refused to 
obey a supervisor’s order then refused to write a G2 about the incident.  
The arbitrator made a distinction between an employee’s right to Union 
representation under Weingarten during a pre-disciplinary interview as 
opposed to the existence of such rights when an employee is asked for a 
written statement regarding the incident.  Nonetheless, he credited the 
Union’s claim that PERB case law extended Weingarten rights beyond 
interviews to cover requests for statements and reduced the penalty of 
suspension upheld at the prior step from five to three days disallowing any 
discipline relating to the employee’s refusal to write a statement.  In the 
Matter of James Hawkins-El. 

 
 
Case Study Exercise 
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